INTRODUCTION
After years of discrimination and suffering in the most diverse city in the world, an often overlooked group of people achieved a victory in 2002, when the New York City Council amended the City's human rights law to define the protected class of "gender" to include transgendered people. Finally, this made it clear that discrimination against transgendered people would not be tolerated. 1 Considering the absence of legal recourse at the state and national levels, local ordinances like New York City's amended law currently provide transgendered people with their only protection against discrimination.
This Article focuses on case law and legislation regarding the rights of transgendered people in the workplace and in the public arena. The Article examines the different legal strategies and outcomes of various cases brought by transgender plaintiffs in courtrooms. It also examines attempts to use the legislative process to advance transgendered people's rights, and discusses different theoretical perspectives that have emerged in the transgender battle. Part I provides an overview of the subject of transgenderism; Part II broadly examines the discrimination that transgendered individuals face daily; Part III describes federal gender and transgender discrimination case law; Part IV discusses state transgender discrimination case law; Part V describes local ordinances that exist across the country to protect transgendered people; and Part VI examines the significance of New York City's amendment to its definition of gender. The Article concludes that a combination of strategies will ultimately best serve the transgender movement in The terms "gender" and "sex" often are used interchangeably, however, they have different definitions and connotations. Generally, the term "sex" is used in reference to a person's biological identity, while "gender" usually refers to culturally ascribed or socially constructed characteristics of masculinity and femininity. 3 Such characteristics vary with different societies and cultures, but a transgendered person is considered someone who possesses traditional gender characteristics that are different from his or her sex. 4 Although individuals are assigned a sex at birth, some males grow up feeling they were meant to be females and some females grow up feeling they were meant to be males. A transgendered person's desire to be the opposite sex may become powerful at an early age. 5 The American Psychiatric Association considers transgenderism a medical condition, and classifies it as a specific form of a 2 Patricia A. Cain TRUE SELVES 19 (1996) ). 4 See Francisco Valdes, Queers, Sissies, Dykes, and Tomboys: Deconstructing the Conflation of "Sex," "Gender," and "Sexual Orientation" in Euro-American Law and Society, 83 CAL. L. REV. 1, 39, 66 (1995) (arguing generally that traditionally, men are supposed to be strong, assertive, virile, macho and rational, whereas women are supposed to be weak, passive, quiescent and emotional). One source estimates that approximately one to four percent of the world's population is intersexed, that is, born with ambiguous genitalia. Julie A. Greenberg, Defining Male and Female: Intersexuality and the Collision between Law and Biology, 41 ARIZ. L. REV. 265, 267 (1999) . However, because intersexed people are characterized by ambiguous genitalia, "intersexed" and "transgendered" are not interchangeable terms. Introduction to TRANSGENDER EQUALITY, supra note 3, at 5. 5 
2004]

BATTLING GENDER ORTHODOXY 163
broader psychiatric disorder called "gender identity disorder." 6 A diagnosis is confirmed when gender dysphoria has been present for at least two years and the feelings of having the wrong identity are alleviated by cross-gender identification. 7 According to one medical source:
Transsexualism is a Gender Identity Disorder in which there is a strong and on-going cross-gender identification, i.e., a desire to live and be accepted as a member of the opposite sex. There is a persistent discomfort with his or her anatomical sex and a sense of inappropriateness in the gender role of that sex. 8 The currently accepted and effective treatment for the syndrome is hormone therapy and surgical reconstruction, along with counseling and other psychotherapeutic treatments, such as electrolysis and speech therapy. 9 Transgendered people who have undergone such treatments to change their gender are referred to as post-operative transsexuals, whereas those who have not completed the transition sometimes are referred to as pre-operative transsexuals, and those who have chosen to not take such measures may be referred to as non-operative transsexuals.
10 One estimate puts the number of pre-operative and non-operative transgendered people at approximately one out of 1,600 people, or, in the United States, nearly 225,000 people.
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The term "gender identity" refers to the gender that people psychologically embrace-be it male, female or something in between.
12 "Gender expression" refers to the gender that people appear to be based on external male or female characteristics, including dress, speech, and mannerisms. 13 This Article uses the umbrella term "transgender" to refer to anyone whose gender identity or expression differs from conventional or stereotypical expectations of sex, including all pre-operative, post-operative and non-operative transgendered people. Other terms that similarly apply include "gender variant," "gender different," and "gender nonconforming." 14 The jurisprudence of transgenderism is not yet settled, and is fairly controversial as evidenced by the range of theoretical commentary and conflicting beliefs about why and to what extent transgender discrimination exists. As more transgendered people assert their rights, there will be an increase in the need to address transgendered people's unique legal problems and the discrimination they face in pursuit of equality.
II. TRANSGENDER DISCRIMINATION
Although the media and movie industries occasionally have portrayed transgendered people sympathetically and positively, phobia of transgendered people is prevalent.
15 Transgendered individuals face many forms of discrimination in all areas of life. One individual described the stigma associated with being transgendered:
When I was growing up, people who lived cross-gendered lives were pressured into hiding deep within the darkest closets they could find. Those who came out of their closets were either studied under a microscope, ridiculed in the tabloids, or made exotic in porn books, so it paid to hide. It paid to lie. 16 Little legal recourse is available to combat gender identity dismay be imprecise for various reasons, due to "closeted sample set, bias in early studies, poor definitions of the community, and a very small number of accurate studies").
12 Introduction to TRANSGENDER EQUALITY, supra note 3, at 3. 13 Id. 184 (2001) ("This heteronormativity requires that transsexual people be seen as outside the system, as freaks, not even human."); Greenberg, supra note 4, at 324 ("Transgendered individuals are not out of the closet because they know that society still considers them to be 'freaks.' "). 16 BORNSTEIN, supra note 10, at 8.
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BATTLING GENDER ORTHODOXY 165 crimination, because traditional jurisprudence requires that individuals be classified into discrete and binary categories, even when some people do not fit easily into one category. 17 U.S. jurisprudence has no mechanism for dealing with transgender issues because the courts work "within a paradigm positing a rigid view of mutually exclusive sexes" and are "incapable of coping with the medical proposition that sex operates along a continuum."
18
Transgendered individuals face problems in any area that requires an overt classification of male or female, including athletics, job applications, housing, and restrooms. Often transgendered people must "explain" their sex designation, which can be embarrassing. Other times they are simply refused service.
19
Discrimination begins early for some transgendered people. For example, in a Massachusetts public school, a fifteen-year old transgendered student who identified as female was medically diagnosed as gender dysphoric. 20 Nonetheless, the school prohibited her from dressing in girls' clothing or wearing accessories, and repeatedly refused to allow her to attend classes unless she went home and changed. 21 The student eventually stopped attending school because she was so traumatized by the treatment she received.
22
Transgendered people also face discrimination in the workplace. Such discrimination includes harassment in the form of offensive or intimidating behavior by co-workers or supervisors, not addressing a person by her or his chosen name or pronoun, refusing to allow a person to use the appropriate bathroom, and asking offensive questions about a person's medical history or genitalia.
23
Numerous transgendered people have been fired from their jobs because of their gender status. Ramona Holloway was fired from Arthur Anderson because she transitioned from a male to a female 17 See Greenberg, supra note 4, at 324. 18 25 and Audra Sommers, who was hired at Budget Marketing as a woman, was fired from her job after it was discovered she had been born a man.
26
F. M. Chester, a transgender and lesbian activist whose gender presentation is masculine, described growing up correcting people who thought she was a boy.
27 She recounted how she was teased in school and frequently chased out of women's restrooms. 28 She pointed out that much discrimination against gay, lesbian and bisexual people occurs not necessarily because of their sexual orientation, but because they present themselves as gender deviant.
29
Discrimination in the form of crime targeted at transgendered individuals is prevalent. Sixty percent of transgendered people have been victims of hate violence and some have even been killed because of their transgender identity. 30 At a symposium on attitudes toward homosexuals and transgendered people in New York City, participants recounted discrimination by New York City police officers against gay and transgendered people. 31 In particular, one speaker told of a transgendered woman who, while taking a cigarette break, exchanged pleasantries with someone and was then arrested for solicitation and subsequently jailed. 32 Later she discovered that the local police precinct in the West Village of New York City was instructed to conduct regular transgender-focused "morals sweep [ discrimination suits usually do not succeed, presumably because there are few laws and legal theories upon which to base a solid claim. Courts commonly do not interpret laws that prohibit discrimination on the basis of sex and/or sexual orientation and laws that prohibit discrimination against people with disabilities to apply to transgendered people. 34 The motivation behind excluding transgendered people from civil rights protection is not immediately apparent. According to transgender activists Paisley Currah and Shannon Minter, the exclusion is not due to failures in legal reasoning, but because transgendered people "have not been viewed as worthy of protection, or in some cases, even as human." 35 Revulsion seems to lie at the root of most transgender discrimination. Many court opinions openly deride transgendered plaintiffs and express disapproval of or discomfort with their decision to change their gender.
36 Theorist Richard F. Storrow has written about courts' overarching hostility toward transgendered people. He has specifically examined the numerous inconsistent approaches of various courts when deciding cases involving transgendered people. 37 He observes that courts are threatened by the idea of a person willfully altering her or his body because it disrupts the fixed social order. 38 Storrow points out that laws are constructed to only accept traditional binary categories of male and female sex: "The law is unprepared to encompass the blurring of these categories in the phenomenon of transsexualism and reacts to maintain them." 39 However, Storrow discovered that where hard medical evidence points to a diagnosis of "gender dysphoria," courts are more likely to decide in favor of transgendered people. 40 He has theorized that surgery to align one's psychological and physical sexes may be acceptable in light of courts' tendency to favor congruence. The fear of non-binary categories may also be described as "classification anxiety," which is related to society's need to identify with definitive categories.
42 "It is reinforced by 'the need for a recognizable identity, and the need to belong to a group of people with a similar identity-these are driving forces in our culture, and nowhere is this more evident than in the areas of gender and sexuality.'" 43 It is clear that the concept of gender is controversial, and the bases for such controversy may explain why so few transgender discrimination cases have succeeded in the courts.
B. Discrimination in Legislative Pursuits
In their attempt to obtain rights, transgendered people have faced animosity not just in the courts, but also in their attempts to gain equality legislatively. According to the National Gay and Lesbian Task Force, only fourteen percent of the U.S. population live in jurisdictions with transgender-inclusive anti-discrimination laws. 44 To date, only seventy-three jurisdictions in the United States, including cities, counties, and states, have passed human rights laws protecting transgendered people. 45 One reason for the slow progress on transgender rights is that the transgender movement is often combined with or subsumed under the gay and lesbian equality movement, thereby generating controversy. 46 Transgendered people have faced blatant discrimination from the homosexual community. 47 Some opponents of the inclusion of transgendered people in the gay and lesbian movement accuse transgendered people of being homophobic gays who wish to change their sex in order to be "normal."
48 Other gay and lesbian advocates, in jurisdictions that lack nondiscrimination laws for sexual orientation, fear the inclusion of transgender issues in their appeal for equality, as it may undermine their efforts. 49 46 See Introduction to TRANSGENDER EQUALITY, supra note 3, at 6-7. 47 See id. at 7. 48 Id. 49 Evidence of this discord was especially prevalent during the period of time lead-
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argue that while society may be slowly acclimating to the idea of granting rights to homosexuals, society is not yet ready to accept transgendered people, and thus drawing attention to this separate group may impede the gay and lesbian movement. 50 Lesbian and gay interest groups have outright stated that if a legislature agrees to treat sexual orientation as a suspect class at the cost of not including transgendered people, they will not give up the opportunity to push for the enactment of such a statute. They add, somewhat conciliatorily, that further protections can always be obtained later.
51
In contrast, many transgender advocates argue that the transgender and sexual orientation groups have faced similar oppression in the past and share the goal of eradicating sexism and gender stereotyping. 52 They argue that prohibiting discrimination based on gender affects gays, lesbians, and those heterosexuals who are perceived as not being "masculine" or "feminine" enough. 53 These individuals are discriminated against not for their sexual orientation, but for not conforming to gender norms. 54 Some gay and lesbian activists agree with this stance, and adopt an inclusive approach. 55 Regardless of differences between the gay and transgendered movements, there are inarguable common issues, such as gender non-conformity which may be pursued in the legislatures. 56 ing up to the passage of the New York State Sexual Orientation Non-Discrimination Act (SONDA), which went into effect in 2003. SONDA outlaws discrimination against gays and lesbians in New York State, but the language of the bill does not protect transgendered people, which caused many transgendered people to feel abandoned by the gay community. See, e.g., Richard Goldstein, Life After SONDA, VILLAGE VOICE, Dec. 31, 2002, at 45 (stating that transgendered people were purposely not included in the language of SONDA because the Empire State Pride Agenda (ESPA) "feared it would kill the bill," and quoting Melissa Sklarz, New York's first transgendered person to hold office, as being told by ESPA in 2000 that "it was 'a lesbian and gay organization' and not a lobby for people like her."). 50 
C. Theories on the Cause of Transgender Discrimination
One commentator, Terry S. Kogan, addresses transgender discrimination by exploring two alternative ways to conceptualize sex and gender. One approach is to view sex and gender as a "sexual continuism," an idea he credits to Martine Rothblatt. 57 According to Kogan, Rothblatt's "apartheid of sex" argument posits that although society arbitrarily divides people exclusively into male and female, sex should be viewed on a continuum with no exclusive male and female categories and without regard to genitalia.
58 Kogan says that Rothblatt believes people should choose where to place themselves on the continuum of sex. 59 In this regard, Rothblatt embraces transgenderism because "even if a sex type was real at birth, it can now be changed at will during one's life."
60 If Rothblatt's theory were adopted, perhaps laws could then be reinterpreted to accommodate this continuum.
The other way to view sex and gender, according to Kogan, is to place members of sex/gender minorities into a third sex/gender category.
61 Kogan offers his own theory of the "other" as a third sex or gender, an idea found in many cultures. 62 He says that identifying oneself as "other" "is a conscious choice by an individual to oppose the male/female, masculine/feminine dichotomies, and the oppressions that result from those dichotomies."
63 According to Kogan, implementing the "other" category as a choice in society is a better solution than Rothblatt's gender continuum because it is "highly respectful of an individual's choice of self-definition," and might encourage all kinds of people to transgress societal norms. 64 As a first step toward implementing this idea, Kogan suggests making an "other" choice in public restrooms. 
2004]
BATTLING GENDER ORTHODOXY 171 nations and classifications. Furthermore, the negative reaction by so many courts to transgendered plaintiffs who defy established sex categories makes it unlikely they would easily accept sex as a fluid choice. Kogan's "other" solution, on the other hand, might be extremely difficult to implement in a society that is afraid of the concept of transgenderism. The amorphous, dehumanized association of the term "other" might serve to increase discrimination and hostility toward transgendered individuals. Furthermore, many transgendered people sincerely wish to live as their "adoptive" sex.
Given their dedication to propagating gender codes and fulfilling gender stereotypes, transgendered individuals would probably not distance themselves from the male or female gender by identifying themselves as "other."
III. OVERVIEW OF DISCRIMINATION CASE LAW ON THE FEDERAL LEVEL
Currently, there is no national policy in place in the United States to protect transgendered people from discrimination. 66 However, the lack of established policy has not thwarted attempts by transgendered individuals to file lawsuits. Transgendered people have filed discrimination suits under Title VII for sex discrimination, transgender discrimination, and sexual harassment. They also have tried to sue under Title IX of the Education Act on the grounds of sexual harassment, and under the Americans with Disabilities Act based on disability. 67 They also have made strides to implement the Employment Non-Discrimination Act as a basis for future lawsuits. For the most part, these suits have not prevailed. In fact, arguably the most helpful case on record for the transgender is a remedial statute that is meant to protect individuals from employment discrimination. Originally written as a shield against private racial discrimination in the workplace, 70 it was expanded to protect employees from discrimination on the basis of sex. 71 The Act clearly states that employers are barred from discriminating against employees on the bases of "compensation, terms, conditions or privileges of employment, because of such individual's race, color, religion, sex or national origin."
72 "Sex" is not defined in the statute, nor is it explained in the legislative history. Despite this lack of clarity, courts have decided that the Act does not prohibit gender identity discrimination. 73 To date, every federal court that has considered the issue has refused to extend Title VII protection to transgendered people claiming discrimination. 75 Holloway was a transgendered person who was fired from Arthur Andersen after transitioning from male to female. She sued under Title VII for sex discrimination.
76 Despite Holloway's claim that sex was synonymous with gender, the court determined that the "traditional meaning" of sex was anatomical and based solely on biology. 77 The court cited legislative intent and the fact that Congress had not amended the Civil Rights Act to prohibit discrimination against homosexuals to bolster its interpretation of Congress's intent to have only a narrow meaning for the term "sex" which relates solely to biology. 78 By interpreting "sex" strictly, the court set a precedent for future cases and effectively established a significant hurdle for transgendered plaintiffs to overcome. The dissent in Holloway stated that the effect of the case was that "the right to claim discrimination [is limited] to those who were born into the victim class." 79 The Supreme Court declined to adjudicate Ulane v. Eastern Airlines, the next significant case in the line of transgender jurisprudence, which involved a male airline pilot who was fired after becoming a woman. 80 The pilot sued, citing Title VII's prohibition of discrimination based on sex. 81 The Seventh Circuit reversed the district court, which had held that Ulane had been discriminated against as a transgendered person, and it concluded that the term "sex" was not synonymous with sexual identification. 82 The court relied on its interpretation of congressional intent to define sex as biological. 83 It found that if Ulane had been discriminated against because she was now a woman, Title VII would have protected her, but it did not protect her change of sex. action on the basis of his or her reassigned sex, the discrimination could always be reframed as discrimination on the basis of transsexuality, which . . . under Title VII is no claim at all. 85 The court concluded that the plaintiff was discriminated against for something she did, not for what she was, and that such discrimination was legally permissible. Other federal cases that have followed this line of thinking include Sommers v. Budget Marketing, Inc., 86 and James v. Ranch Mart Hardware, Inc. 87 In Sommers, which involved a fired male-to-female transgendered person, the court decided that under Title VII, the plaintiff was male because she was anatomically male.
88 James involved a plaintiff who was hired as a man and fired after she informed her employer of her decision to live as a woman. 89 The James court quoted Sommers, saying, "Even if plaintiff is psychologically female, Congress did not intend 'to ignore anatomical classification and determine a person's sex according to the psychological makeup of that individual.'"
90
The Price Waterhouse v. Hopkins case in 1989 seemed to herald a change in courts' tendencies to strictly interpret "sex" as anatomical and place sex into the realm of expression or behavior. 91 The nontransgendered plaintiff, Ann Hopkins, was denied a promotion to partnership at her accounting firm and she sued for sex discrimination, claiming her Title VII rights had been violated. 92 Despite the quality of her work, the partners in the firm who denied her promotion reportedly described Hopkins as "macho," stated that she "overcompensated for being a woman," and one partner even suggested that she "wear make-up, have her hair styled, and wear jewelry," to improve her chances of making partner. 93 Hopkins was criticized and discriminated against at work for failing to conform to female stereotypes.
The Supreme Court recognized that Hopkins had been discriminated against for not being stereotypically female and said in its opinion, "[w]e take these words [of Title VII] to mean that gender must be irrelevant to employment decisions." 94 100 Despite this promising language, however, the court in Winn Dixie did not find that the plaintiff was discriminated against for not acting masculine enough, but for "disguising himself as a woman" and therefore Title VII did not apply. 101 The court acknowledged that the defendant company's actions might be "morally wrong" but it refused to take a stand on the issue. 102 Rather, the court entrusted Congress to "expand the definition of sex as used in Title VII beyond its common and traditional interpretation."
103
The Ninth Circuit signaled a change in gender jurisprudence in 2000 in Schwenk v. Hartford, which involved a transgendered prisoner who was sexually harassed and assaulted by a prison guard. 104 There, the court held that the Holloway judicial approach had been "overruled by the logic and language of Price Waterhouse," and found that discrimination for not acting like a stereotypical man or 95 Feldblum, supra note 56, at 643. 96 Id. at 675 ("In the wake of Price Waterhouse, courts should be more receptive to arguments that other instances of discrimination based on employees' failure to adapt to certain sex stereotypes violate Title VII and analogous state laws."). Some theorists have argued that gender identity is too fluid for Title VII jurisprudence. "Title VII's sex discrimination jurisprudence must be reconceptualized to account for the reality of individuals who are both male and female, whether at the same moment in time or at different moments over time."
107 For transgender plaintiffs to succeed with sexual discrimination cases, the entire notion of sexual discrimination should be viewed as gender discrimination.
Another criticism of courts' approaches to transgender discrimination cases is that they interpret "sex" versus "gender" based on Congressional intent. It is entirely likely that Congress did not consider "sex" to include transgendered people at the time it drafted Title VII, but, as the commentator Julie Greenberg points out, that "does not lead to the conclusion that the wrongs Congress sought to remedy when it adopted Title VII do not affect these individuals." 112 Under this theory, Title VII would protect a transgendered person in situations where the person can prove that discrimination occurred because of perceptions about her or his gender appearance, as well as in situations where "the employer claims that discrimination occurred because the employee failed to fit within the neat binary classifications of male or female." 113 An alternate theory addressing transgender discrimination proposes that the law should only recognize the self-defined gender of post-operative transsexuals. 114 However, this solution fails to take into consideration that post-operative transsexuals comprise a small percentage of the transgender community. Under this theory the majority of transgendered persons would be precluded from Title VII protection. The high cost of surgery makes it prohibitive to many, most medical coverage does not include sex-reassignment surgery, and not all individuals who identify with the opposite gender elect to make the physical transition. Moreover, such a clearcut classification would essentially place those transsexuals making the transition to the opposite gender (which lasts for at least one year and often longer) in legal and social limbo. This theory also limits the expansion of the traditional categories to those individuals who have aligned their gender identification with their physical sexuality.
Discrimination Suits Under Title VII (and Title IX) Based on Sexual Harassment
No federal court, except the district court in Ulane v. Eastern Airlines, which was later reversed, has found that discrimination based on a plaintiff's status as a transgendered person is discrimi- 115 However, the Supreme Court has held that same-sex discrimination is actionable under Title VII, which might pave the way for future transgender victories. In Oncale v. Sundowner Offshore Services, Inc., a heterosexual man who worked on an oil platform was humiliated and sexually assaulted by other male heterosexual crewmembers. 116 The Supreme Court held that same-sex discrimination is prohibited under Title VII, so long as the victim can prove that harassment resulted because of a person's sex. 117 In deciding that same-sex sexual harassment is actionable under Title VII, the unanimous Court said, male-on-male sexual harassment in the workplace was assuredly not the principal evil Congress was concerned with when it enacted Title VII. But statutory prohibitions often go beyond the principal evil to cover reasonably comparable evils, and it is ultimately the provisions of our laws rather than the principal concerns of our legislators by which we are governed.
118
One could argue that this unanimous decision removed the "legislative intent" argument regarding Title VII and broadened the interpretation of "sex" considerably, if judges are allowed to interpret Title VII as going "beyond" what it was enacted for and if the "provisions of our laws" are deemed more controlling than legislators' concerns. Under this guise, it is not difficult to argue that transgender discrimination is covered by Title VII as a "reasonably comparable evil" to race and sex discrimination. Using Price Waterhouse and Oncale as examples, the theorist Chai Feldblum has noted that courts are beginning to realize that adverse action taken against an individual because that individual does not conform to societal expectations of how a "real man" or "real woman" should look or act are actions taken "because of sex." 119 She notes that such an interpretation of the phrase is no longer precluded simply because Congress had not contemplated such a result when it enacted Title VII in 1964.
120
In another case, sexual harassment of a transgendered woman was determined to be illegal under Title IX of the Education Amendments of 1972, although the decision has some caveats. 
2004]
BATTLING GENDER ORTHODOXY 179
harassed a female transgendered student. 121 The district court found that Title IX prohibited sexual harassment of a transsexual woman. 122 However, the professor accused of harassing the student did not know she was transgendered, diminishing the victory somewhat. While the student's sex as a female was legitimized by not being considered an issue by the court, the court came to its conclusion without addressing her gender identity, so it is difficult to argue that the case constituted progress in the battle for transgender equality.
B. Discrimination Under the Americans with Disabilities Act
Federal claims of discrimination based on transgenderism as a disability are rarely contemplated because of the clear language of the Americans with Disabilities Act (ADA) of 1997. 123 Although the American Psychiatric Association classifies gender dysphoria as a gender identity disorder, 124 the ADA does not include it as a disorder, in fact it specifically excludes transgendered people from the protective class. 125 The Act says that the term "'disability' shall not include-(1) transvestism, transsexualism . . . gender identity disorders not resulting from physical impairments, or other sexual behavior disorders . . . ."
C. Employment Non-Discrimination Act
Because attempts to gain transgender equality in the federal court system have been unsuccessful, some believe that the congressionally proposed Employment Non-Discrimination Act (ENDA) may be an effective means to gain transgender equality on the national level, and would serve as a compelling basis for filing lawsuits. 126 The bill calls for amending Title VII of the Civil Rights Act of 1964 to prohibit workplace discrimination based on sexual orientation. 127 It was first introduced in 1994 and reintroduced in 1996, when it was passed in the House of Representatives, but failed in the Senate by one vote. 128 In 2001 the bill was re-intro-
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129
In the ENDA, "sexual orientation" is defined as "homosexuality, bisexuality, or heterosexuality, whether the orientation is real or perceived."
130 Individuals are protected based on their sexual orientation, thus membership in the protected class under the ENDA is unrelated to a person's gender identity or gender expression. The only way a transgendered person is protected under the bill is if an employer discriminates against a person whose gender expression is or is perceived to be gay or bisexual. Therefore, if a transgendered person is discriminated against because she or he is transgendered, such discrimination could not be challenged under the ENDA. This is why some transgendered people advocate amending the ENDA to include transgendered people as a protected class.
131
Another way to gain equal rights for transgendered people on a national scale would be to amend Title VII to specifically include gender, particularly in view of the Supreme Court's interpretation of "sex" in Price Waterhouse. This could be done by amending the Civil Rights Act to include transgendered people in the definition of "sex," which would effectively preserve the small strides made by the transgender movement on the national level. But the court held that the plaintiff was not "handicapped" because the defendant employer did not fire the plaintiff employee "because of that condition."
157 Therefore, the court reasoned the plaintiff was not discriminated against.
In New Jersey, however, the concept of transgenderism as a disability changed in 2001. In Enriqez v. West Jersey Health Systems, 158 the transgendered plaintiff had also argued that gender dysphoria was a handicap under the New Jersey Law Against Discrimination (LAD). 159 The court agreed. 160 Citing medical documentation that showed gender dysphoria was a recognized medical disorder, the court relied on precedent interpreting the LAD to apply to conditions such as alcoholism and substance abuse. 161 The court said, "[t]he LAD has thus been broadly and liberally construed to include what otherwise might be termed emotional or mental disorders, in order to eradicate the evil of discrimination in New Jersey." 162 This case was deemed a victory for the plaintiff (although the case was remanded for trial on whether she actually had gender dysphoria) and other transgendered people in New Jersey.
The New Jersey court in Enriquez spent a considerable amount of time detailing how gender dysphoria is a medical disorder and cited numerous references. 163 grounding in medical references is in keeping with Storrow's theory that courts are more inclined to be sympathetic to transgendered people when doing so will promote congruence between a person's psychological and physical sexes. 165 Although it may be the most effective approach, the disability tactic of battling discrimination may be the least attractive to transgendered people because it equates their "condition" with physical and mental disorders.
V. LEGISLATION THAT PROTECTS TRANSGENDERED PEOPLE
Transgender activists have achieved greater success on the legislative front than with the judiciary. In 1993 Minnesota became the first state to enact an anti-discrimination law that expressly protects transgendered people in education, employment, housing and public accommodations. 166 Since then, Rhode Island, New Mexico, and California have joined Minnesota's ranks. 167 Additional success has been achieved at the local level, in the form of city and county ordinances that either explicitly prohibit discrimination against transgendered people, or are construed to protect gender variant individuals. Ordinances that protect transgendered people have been passed around the country in a range of localities, from large cities such as Los Angeles to small towns like Huntington Woods, Wisconsin. 168 In 1975, Minneapolis, Minnesota, was the first city to pass a human rights law that included transgendered people. 169 Fifteen years later, only six other jurisdictions had adopted ordinances to similar effect. 170 But after nearly thirty years, the number of cities and states that have enacted trans-protective ordinances now stands at seventy-four and appears to be growing.
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Activists point out that when enacting such statutes, phrasing is critical to helping transgendered people overcome discrimination. " [T] he more clarity there is in the text of the statute itself-the plain meaning of the law-the less trouble there will be when the law gets interpreted later, by employers, by the local human rights commission, and, eventually, by the courts."
172 Transgender advocates have primarily focused on three ways of obtaining protection through the legislative process: (1) by adding gender identity as a protected status to a list of already existing categories; (2) by incorporating transgendered people into the definition of sexual orientation already in a statute; or (3) by defining sexual orientation as including perception of gender identity.
173
Using the first approach, advocates have been successful in gaining protection by adding categories which generally are defined in the ordinances, including "gender identity," "transgender" and "transsexual."
174 For example, San Francisco's employment, housing, and public accommodations non-discrimination ordinances were amended in 1994 to add transgender and gender-variant people to the list of protected classes under the term "gender identity," which the ordinance says, "shall mean a person's various individual attributes as they are understood to be masculine and/ or feminine."
175 Rhode Island's nondiscrimination statute added "gender identity or expression" as a protected category, which it then broadly defined as "a person's actual or perceived gender, as 172 TRANSGENDER EQUALITY, supra note 27, at 40. Proper enforcement also is important. When San Francisco added "gender identity" as a protected class to its nondiscrimination ordinances, the Human Rights Commission of the City and County of San Francisco developed compliance guidelines to help implement its laws and to "[c]reate a flexible implementation plan designed to provide guidance to agencies, business establishments, and organizations seeking to comply with the law." SAN FRAN-CISCO HUMAN RIGHTS COMM'N, COMPLIANCE GUIDELINES TO PROHIBIT GENDER IDENTITY DISCRIMINATION (2003) , available at http://www.sfgov.org/site/sfhumanrights_page. asp?id=6274. The guidelines provide definitions and suggestions for appropriate conduct and demeanor that agencies, business establishments and organizations should adopt when engaged with transgendered individuals and they also detail the Commission's expectations for the treatment of transgendered individuals. Id. In general, the guidelines require that organizations comply with the ordinances by making a "reasonable" effort to treat transgendered people the same as nontransgendered men and women. Id. The guidelines offer advice for a range of situations, from schools and places of employment to shelters. Id. Significantly, the guidelines state that gender identity is self-determined, even when a person is undergoing gender transition. Id. By making this point, the potential victim is empowered to control the situation. Overall, the San Francisco guidelines offer a comprehensive model for implementing a transgender statute that may provide a useful template for other locales. 173 Id. at 45-50. 174 Id. 175 S.F., Cal., Ordinance 433-94 (Dec. 30, 1994).
well as a person's gender identity, gender-related self-image, gender-related appearance, or gender-related expression." 176 The District of Columbia is unique because it protects people on the basis of "personal appearance," which has been interpreted by the courts there to protect transgendered people. 177 Most local, state and federal non-discrimination statutes use the term "sex," rather than the term "gender," and few of those include definitions of sex.
The second approach is to subsume transgendered people under the category of sexual orientation. This option, chosen in Minnesota, links homophobia and transphobia, which can be similar, and serves to cover a wide range of gender-variant people.
178
The statute defines sexual orientation, in part, as "having or being perceived as having a self-image or identity not traditionally associated with one's biological maleness or femaleness." 179 The third approach is to include prohibitions of discrimination against transgendered people under definitions of gender or sex. This approach includes transgendered individuals under established sexdiscrimination language, and interprets transgender discrimination as gender discrimination.
Even with nondiscrimination ordinances that already use the term "gender" instead of "sex" it is possible for courts to exclude transgendered people from protection. Such laws equate gender with sex and use a Title VII interpretation of "sex." Therefore, some argue that "gender identity" must be added to laws to protect transgendered people from discrimination as a protected class. As experience in New York City shows, amending the term "sex" to include transgendered people may be easier or simpler than adding another category. Furthermore, adding transgendered people as a new protected subgroup may weaken the argument that they are already protected under existing law. 180 New York City amended its human rights law in 2002 to clarify its established prohibition of discrimination based on gender. 181 The new subdivision states:
VI. NEW YORK CITY'S HUMAN RIGHTS LAW AS
[t]he term "gender" shall include actual or perceived sex and shall also include a person's gender identity, self-image, appearance, behavior, or expression, whether or not that gender identity, self-image, appearance, behavior, or expression is different from that traditionally associated with the legal sex assigned to that person at birth. 182 This new law made New York City the largest city in the United States to adopt anti-discrimination transgender legislation. 183 
A. Legislative History and Passage of the Amendment
A group of New York City Council members initiated New York City's Human Rights Law amendment upon the recommendation of a legislative work group, convened by the New York Association for Gender Rights Advocacy (NYAGRA), the New York TransGender Coalition, and the Empire State Pride Agenda to study discrimination against gender-variant individuals in New York City. 184 The proposal to amend the law was first presented in June of 2000. 185 The City Council convened a General Welfare Committee hearing in May of 2001 to discuss the language of the bill and the need for a change. 186 More than 200 people attended and several experts and prominent transgender activists testified at the hearing. 187 Dennis deLeon, former chair/commissioner of the
